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NORTH YORKSHIRE COUNTY COUNCIL 

PLANNING AND REGULATORY FUNCTIONS SUB-COMMITTEE 
8 OCTOBER 2010 

 
HELREDALE PLAYING FIELD, WHITBY  

APPLICATION TO REGISTER LAND AS A TOWN OR VILLAGE GREEN 
 
 
1. PURPOSE OF REPORT  
 
1.1 To report on an application (“the Application”) for the registration of an area of 

land known as the Helredale Playing Field, Whitby (“the Site”) as a Town or 
Village Green.  

 
 
 
2. BACKGROUND AND PROCEDURAL MATTERS 
 
2.1 Under the provisions of the Commons Act 2006 (“the Act”) the County Council 

is a Commons Registration Authority and is responsible for maintaining the 
Register of Town & Village Greens for North Yorkshire.  The Application, 
made in October 2007, was brought before the County’s Yorkshire Coast and 
Moors County Area Committee on 9 April 2009, and a copy of the report to 
that Committee is attached to this report at Appendix 1. 

 
2.2 That Committee resolved in accordance with the officers’ recommendation to 

appoint an Inspector to hold a non-statutory public inquiry to hear the 
evidence and to make a recommendation to the Registration Authority.  

 
2.3 Consequently Vivian Chapman Q.C., a barrister with extensive knowledge 

and experience of this area of the law and who has often acted as Inspector, 
was instructed and an inquiry was held at Sneaton Castle Conference Centre, 
Whitby on 21 and 22 April this year.  The Inspector’s report dated 28 July 
2010 is attached to this report at Appendix 2.  The Committee will note that 
the Inspector has recommended that the Application is refused, on the basis 
that the application fails to meet the relevant  “as of right” criteria. 

 
2.4 Following receipt of the Inspector’s report at County Hall it was sent out to the 

applicant and the affected landowner (Scarborough Borough Council). In 
response the Applicant indicated by email on 8 August 2010 (copy attached 
as Appendix 3) that in the event of refusal of their application an application 
for judicial review would be made. With that email the applicant submitted 
copies of comments they had received both from the advocate who 
represented them at the Inquiry (Chris Maile of “Planning Sanity”) and the 
Open Spaces Society.  Copies of those comments are attached at Appendix 
4.  

 
 
 

ITEM 7
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3. CONSIDERATIONS 
 
3.1 The principal matters for consideration in dealing with an application of this 

type were set out in the report to the County’s Yorkshire Coast and Moors 
County Area Committee and dealt with by the Inspector. Section 15(2) of the 
Commons Act 2006 provides for land to be registered as a town or village 
green where: 

 
(a) a significant number of the inhabitants of any locality, or of any 

neighbourhood within a locality, have indulged as of right in lawful 
sports and pastimes on the land for a period of at least 20 years; and 

 
(b) they continue to do so at the time of the application. 

 
3.2 The Inspector found against the applicant on the question of whether persons 

using the Site for recreational purposes had been using it ”as of right” 
concluding that up until at least 2003 use of the Site had been by persons 
who had a legal right to use it and so whose use of the field was “by right” 
rather than “as of right”.  Consequently he recommended that the application 
be rejected. To accept an application a Registration Authority must be 
satisfied that all of the criteria set out in section 15(2) have been met.  

 
3.3 In their comments Chris Maile (Planning Sanity) and Edgar Powell(Open 

Spaces Society) criticise the Inspector particularly for reaching the conclusion 
he did about the legal powers under which Whitby UDC purchased the land 
and then Scarborough Council continued to hold it which in turn led to his 
conclusions on the issue of use “as of right”.  The point at issue is clearly 
highly technical and given the Inspector’s acknowledged expertise in the field 
your officers believe his judgement on the point should be accepted.  It is 
acknowledged that such a fine technical point will inevitably be the subject of 
legal argument and potentially alternative views.  

 
3.4 The suggestion by Chris Maile (Planning Sanity) at para 5 of his comments 

that the Inspector misdirected himself by reliance on obiter comment in the 
leading legal case of “Beresford” is unfounded.  The comments of Waksman.J 
at para 92 in his recent judgement of what is known as the “Warneford 
Meadow” case were merely pointing out that publicly owned land is not 
immune from being the subject of a Town & Village application.  He made no 
judgement on the issue of a user of publicly owned open space having a right 
to be there and so being there “by right” and in turn being incapable of 
establishing use “as of right”.  The status of the Beresford obiter remains 
unaffected.     

 
3.5 The applicant will be entitled to make application for judicial review if they 

wish to however it is your officer’s opinion that there is insufficient reason 
before the Registration Authority to warrant a departure from the Inspector’s 
finding. 
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4. RECOMMENDATION 
 
4.1 That the Application be REFUSED because the Registration Authority is not 

satisfied that it meets all the criteria set out in section 15(2) of the Commons 
Act 2006 for the reasons set out in the Inspectors Report dated 28 July 2010. 

 
 
 
 
DAVID BOWE 
Corporate Director Business & Environmental Services 

Background Papers 
Application case file held in County Searches Information - Business & 
Environmental Services 
Contact:  Doug Huzzard/Chris Stanford 
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In the Matter of 
an Application to Register 
Land at Helredale Playing Field, Whitby, North Yorkshire 
As a New Town or Village Green 
 
 
REPORT 
of Mr. VIVIAN CHAPMAN Q.C. 
28th July 2010 
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4. Evidence in support of application [42] 
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7. Applying the law to the facts [110] 
8. Conclusion and recommendation [130] 
 
 
1. Helredale playing field 
 
[1] Whitby is an attractive fishing port and resort on the North Yorkshire coast. It 
lies at the mouth of the River Esk, which runs in a northerly direction down from the 
North York Moors, through a deep gorge into the harbour and then into the North 
Sea. The main A171 road from Middlesbrough to Scarborough crosses the River Esk 
by the New Bridge to the south of the harbour and then passes through the south-
eastern suburbs of Whitby.  
 
[2] The first stretch of the main road to Scarborough after the New Bridge is 
called Helredale Road. On both sides of Helredale Road there is former local 
authority housing. This housing is made up of three estates: 
 

• On the north-eastern side of Helredale Road there is a large estate, mostly of 
pre-war houses and maisonettes. The houses on the estate either front onto 
Helredale Road or are situated on two roads which branch off Helredale 
Road. One road is are called Abbot’s Road (which has a smaller branch 
called Abbot’s Walk) and the other road is called St. Peter’s Road (which has 
a smaller branch called St. Peter’s Court). Between Abbot’s Road and St. 
Peter’s Road there is a large shallow valley which is mostly laid to grass as a 
recreational area. In the valley there is a building used as a recreation centre. 

 
 
• On the south-western side of Helredale Road, there is a smaller 1950s estate 

of houses. This estate lies between Helredale Road to the east and Larpool 
Lane to the west. The eastern side of the estate faces onto a service road 



 

 NYCC – 8 October 2010 – Planning & Regulatory Functions Sub-Committee 
 Helredale Playing Field, Whitby/20 

running alongside Helredale Road. The houses on this side have addresses 
in Helredale Road.  The western side of the estate is situated on both sides of 
a semi-circular road leading off Larpool Lane and called Larpool Crescent. 

• To the south of the second estate there is a yet smaller estate of modern 
bungalows built on the sites of former pre-fabricated bungalows. The road 
serving this estate is called Helredale Gardens. It leads off the south-western 
side of Helredale Road. To the south of this estate is Whitby Cemetery. 

•  
The three estates do not have official names but, for convenience, I will call them 
respectively the eastern, western and southern estates. 
 
[3] The Helredale playing field (“the Field”) is in the middle of the western estate. 
It is a 4 acre area of grassland shaped like a bell. The curved top of the bell is to the 
north and the flat bottom of the bell is to the south. The northern and eastern sides of 
the Field are lined by the back fences or walls of houses on the western estate which 
front Helredale Road. The western side of the Field is lined by the back fences or 
walls of houses on the western estate which front Larpool Crescent. The southern 
side of the Field is lined by a fence running along the northern side of the southern 
estate. The Field has a very noticeable slope downwards from south to north.  
 
[4] There are four public entrances to the Field: 

• At the south-western corner there is a pedestrian access from Larpool Lane 
by way of a path running alongside the cemetery. 

• At the south-eastern corner there is a pedestrian access from Helredale Road 
by way of a path leading from the Helredale Road service road. 

• At the north-eastern corner there is a vehicular access which leads to a row of 
garages with a small hard-surfaced area in front of them. To the west of the 
hard-surfaced area there is a small changing room building. 

• From the hard-surfaced area a paved footpath cuts across the head of the bell 
to the fourth access, which is a pedestrian path between the houses in 
Larpool Crescent. 

All four accesses are open at all times to the public. By each access, there is a sign 
relating to dogs. The wording of the signs differs slightly but the overall effect of the 
signs is to require dogs to be kept on a lead and to require dog walkers to clear up 
after their dogs. Some of the signs refer to the Dogs (Fouling of Land) Act 1996. 
 
[5] The bulk of the Field lies above and to the south of the paved footpath and is 
fairly closely mown. In this area there is a fair sized football pitch with some 
dilapidated goal posts. The area below and to the north of the paved footpath and to 
the west of the garages, hard surfaced area and changing rooms building is a much 
smaller area of somewhat longer weedy grass. 
 
[6] The Field has all the appearance of a typical municipal recreation ground, with 
easy access from the surrounding estates and suitable both for ball games (although 
the slope must create some difficulties for football matches) and for informal 
recreation by local people.   
 
2. The town green application 
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[7] By an application1 dated 12th October 2007 the Helredale Neighbourhood 
Council, acting by its secretary, Mrs. Vivienne Louise Wright, applied to North 
Yorkshire County Council (“NYCC”) under s. 15 of the Commons Act 2006 (“CA 
2006”) to register the Field as a new town green. NYCC is the relevant commons 
registration authority (“CRA”) for Whitby. The application was received on 23rd 
November 2007. 
 
[8] The application was in the prescribed form 44 which contains a list of 
numbered questions. The answers to the following questions are to be noted: 

• In answer to Q4 (basis of application for registration and qualifying criteria) the 
applicant stated that it relied upon CA 2006 s. 15(2) 

 
• In answer to Q5 (description and particulars of the area of land in respect of 

which application for registration is made) the applicant described the land as 
Helredale Playing Field as shown on an attached map. The map2 showed the 
whole Field including the garages, hard standing and the changing room 
building. 

 
• In answer to Q6 (locality or neighbourhood within a locality in respect of which 

the application is made) the applicant stated “Helredale Road/Larpool 
Crescent Whitby” as shown on an attached map. In fact three maps were 
attached. Map 13 was a Google map showing the playing field outlined in bold 
and various roads in the vicinity extending beyond the three estates. Map 24 
was a satellite map showing the playing field, the southern estate and parts of 
the eastern and western estates. Map 35 was a street map showing the 
playing field, the western and southern estates, parts of the eastern estate 
and some other roads in the vicinity. 

 
• In answer to Q7 (justification for application to register the land as a town or 

village green) the applicant stated that the Field had been used as a leisure 
amenity area for lawful sports and pastimes by a significant number of the 
inhabitants of the Helredale area for more than 20 years. 

• In answer to Q10 (supporting documentation) the applicant referred to the 
three maps, a statement of justification and various supporting letters and 
evidence questionnaires. The statement of justification6 said that the playing 
field was given to the town of Whitby as a play area some 55 years ago and 
had been used ever since for football, community events and children’s play. 

 
The application was verified by a statutory declaration7 made by Mrs. Wright in 
prescribed form. 
 

                                                 
1  R1 (i.e. Red Bundle page 1 
2  Not included in the inquiry bundles 
3  R9 
4  R10 
5  R11 
6  R12 
7  R7 
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[9] The application was duly publicised by notice dated 18th April 2008 in 
accordance with the relevant regulations. The notice invited objections to the 
application. There was only one objection, and that was by Scarborough Borough 
Council (“SBC”) as owner of the application land. The letter of objection8 was dated 
20th August 2008. It opposed the application on the ground that use of the 
application land had not been “as of right” because: 
 

• SBC controlled use of the land by licensing its use by football teams, 
 
• SBC had maintained the land by cutting the grass etc. and 
 
• SBC had passed byelaws under the Housing Act 1985 restricting use of the 

land by dogs. 
 
[10] I was instructed by NYCC to act as an inspector to hold a non statutory public 
inquiry into the application and to report whether NYCC as CRA should accede to or 
reject the application. I gave written directions to the parties before the public inquiry 
designed to facilitate the smooth running of the public inquiry by prior disclosure in 
writing of evidence and legal arguments and the preparation of inquiry bundles. The 
public inquiry was held in Whitby on 21st and 22nd April 2010. I held an accompanied 
site view on 22nd April 2010 during which I visited both the application land and all 
the streets in the three estates. I also visited the Field unaccompanied before the 
public inquiry. The applicant was represented by Mr. Chris Maile, a director of the 
Campaign for Planning Sanity, which is a charitable organization which gives support 
to local communities primarily in connection with planning applications which might 
have an adverse effect on the community. The objector was represented by Mr. 
James Marwick of counsel, instructed by Ms. Kimberley Proud of SBC. I wish to 
express my gratitude to Mr. Maile and Mr. Warwick for their helpful presentation of 
their respective cases. The public inquiry was organized by Mr. Simon Evans of 
NYCC with exemplary efficiency and I am most grateful to him for his excellent 
administrative support.  
 
[11] At the beginning of the public inquiry, Mr. Maile said that the applicant did not 
pursue registration of the garages, the hard standing in front of the garages or the 
changing room building. He also said that the applicant relied on use by the 
inhabitants of the neighbourhood shown edged red on plan R294 within the locality 
of the SBC ward of Streonshalh (pronounced “Strenshaw”). The claimed 
neighbourhood edged red on plan R294 consists of the three estates together with a 
fairly small piece of additional housing along Larpool Lane. 
 
[12] It became apparent during the course of the public inquiry that there was an 
important additional point which had not been canvassed in the parties’ pre-inquiry 
written evidence or legal arguments. This was whether the application land had been 
used for recreation by local people “by right” rather than “as of right” as being 
recreational space provided under the relevant housing legislation. I therefore gave a 
further direction allowing both parties time to put in further written evidence and 
written legal submissions on this point after closure of the public inquiry. In the event, 
neither party put in any further evidence or asked for an extension of  time to put in 
                                                 
8  B12 (i.e. Blue Bundle page 12) 
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further evidence. Mr. Maile stated in his submissions that Mrs. Wright had searched 
in the Whitby UDC minutes and had found nothing relating to (a) the statutory power 
under which the 1951 Conveyance was entered into or (b) the grant of ministerial 
consent to the setting out of the recreation ground. However, there was no statement 
from Mrs. Wright dealing with the nature or extent of her researches. He also said 
that he understood that SBC had made similar but equally fruitless searches. 
However, both parties put in extensive further written legal submissions. Mr. Maile 
made further legal submissions on 6th, 23rd & 28th May 2010. Mr. Marwick made 
further legal submissions on 20th May 2010. 
 
3. New greens: law and procedure 
 
[13] The substantive law relating the registration of new greens is constantly 
developing because of the increasing amount of litigation generated by applications 
to register new greens. The procedure relating to the registration of new greens is 
somewhat unsatisfactory. I consider that it would be useful if, at this stage, I were to 
summarise my understanding of the current law and procedure relating to the 
registration of new greens. 
 
[14] At common law a town or village green could only be created by custom. This 
required use since time immemorial (1189 AD in legal theory). The Commons 
Registration Act 1965 (“CRA 1965”) introduced the concept of a new green created 
by prescription, i.e. 20 years’ use. The requirements for registration of a new green 
were relaxed by the Countryside and Rights of Way Act 2000 (“CRoW Act 2000”). 
The previous legislation was replaced by the current law to be found in s. 15 of the 
CA 2006, which further relaxed the requirements for registration of a new green.  
[15] Section 15 of the CA 2006 was brought into force on 6th April 2007 and 
contains (so far as presently material) the following provision for the registration of 
new greens: 
“Registration of greens 
 
(1)        Any person may apply to the commons registration authority to register land 
as a town or village green in a case where subsection (2)… applies. 
 
(2) This subsection applies where – 

(a) a significant number of the inhabitants of any locality, or of any 
neighbourhood within a locality, have indulged as of right in lawful 
sports and pastimes on the land for a period of at least 20 years; and  

(b) they continue to do so at the time of the application. 

 
What is a Town or Village Green? 
 
[16] A town or village green is land which is subject to the right of local people to 
enjoy general recreational activities on it. There is no legal requirement that it should 
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consist mainly of grass, be situated in or in reasonable proximity to a town or village, 
or be suitable for use by local inhabitants for traditional recreational activities9. 
 
What is the Effect of Registration? 
[17] The effect of registration of land as a new green can be summarized as 
follows. Land becomes a new green only when it is registered as such10. Registration 
as a new green confers recreational rights over the green on local people11, but not 

so as to override the right of the landowner to continue to use his land as 
before12. Registration as a new green subjects the land to the protective 

provisions of s. 12 of the Inclosure Act 1857 and s. 29 of the Commons Act 1876, 
which in practice preclude development of greens13. 
…a significant number…  
[18] “Significant” does not mean considerable or substantial. What matters is that 
the number of people using the land in question has to be sufficient to indicate that 
their use of the land signifies that it is in general use by the local community for 
informal recreation, rather than occasional use by individuals as trespassers14. 
…of the inhabitants of any locality or of any neighbourhood within a locality… 
[19] The legislation provides for the recreational users of the application land to be 
a significant number of either “any locality” (limb (i)) or “any neighbourhood within a 
locality” (limb (ii)). Perhaps somewhat confusingly, the current jurisprudence is that 
the word “locality” may have different meanings in limbs (i) and (ii).   
[20]   A limb (i) “locality” cannot be created by drawing a line on a map15. It seems 
that a limb (i) “locality” must be some division of the county known to the law, such 
as a borough, parish or manor16. An ecclesiastical parish can be a “locality”17.  It will 
be seen that the courts have adopted a very narrow construction of “locality”. The 
House of Lords in the Trap Grounds case appeared to recognise and uphold the 
narrowness of this definition of “locality”. However, it has recently been held in the 
Leeds case18 in the High Court that a limb (ii) “locality” can have a less rigid 
meaning. It seems that it does not have to be an area known to the law provided that 
it is a recognizable community with definite geographical boundaries. I understand 
that the Leeds case is being appealed to the Court of Appeal. 
                                                 
9  Oxfordshire County Council v Oxford City Council & anor.  [2006] 2 AC 674 (the Trap Grounds case) 
per Lord Hoffmann at paras. 3-16, & 37-39, Lord Rodger at para. 115 & Lord Walker at paras. 124-128 (Lord 
Scott dissenting at paras. 71-83) 
10  Trap Grounds: Lord Hoffmann at para. 43, Lord Scott at para. 110 & Lord Rodger at para. 116 (Lady 
Hale dissenting at para. 142 in relation to the original definition). 
11  Trap Grounds and see R (Lewis) v Redcar & Cleveland Council [2010] 2 WLR 653 (the Redcar case): 
Lord Walker at paras. 42-47, Lord Hope at para. 72 
12  Redcar: Lord Walker at paras. 39-47, Lord Hope at paras. 70-77, Lord Brown at paras. 98-106, Lord 
Kerr at para. 115 
13  Trap Grounds 
14  R (McAlpine) v Staffordshire CC [2002] EWHC 76 (Admin) (the McAlpine case) at para. 77 
15  R (Cheltenham Builders Ltd) v South Glos. DC [2004] 1 EGLR 85 (the Cheltenham Builders case) at 
paras. 41-48 
16  Ministry of Defence v Wiltshire CC [1995] 4 All ER 931 at p 937b-e, Cheltenham Builders at paras 72-
84 and see R (Laing Homes Ltd) v Buckinghamshire CC [2003] 3 EGLR 69 (the Laing Homes case) at para. 133 
17  Laing Homes 
18  Leeds Group plc v Leeds City Council [2010] EWHC 810 (Ch) (the Leeds case) where the judge held 
that a village that had not been an administrative area known to the law since 1937 was nonetheless a limb (ii)  
“locality”. 
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[21] In the Trap Grounds case, Lord Hoffmann said that it had been decided in the 
Sunningwell case19 that the narrowness of the definition of locality was qualified only 
by the fact that it was sufficient if the recreational users of the green came 
“predominantly” from the relevant locality20. However, this qualification was applied 
on consideration of an earlier, and narrower, definition of a prescriptive green under 
s. 22(1) of the CRA 1965 in the Sunningwell case. Under the current definition, the 
test is not whether the users come predominantly from the relevant locality or 
neighbourhood, but whether a significant number of the users come from such 
locality or neighbourhood21. 
 
[22] A “neighbourhood” need not be a recognised administrative unit. A housing 
estate can be a neighbourhood22. However a neighbourhood cannot be any area 
drawn on a map: it must have some degree of cohesiveness23. It was said in the 
Leeds case, that the cohesive factor cannot be simply the fact that recreational users 
of the application land live in the area. A neighbourhood need not lie wholly within a 
single locality24. In the Trap Grounds case, Lord Hoffmann pointed out the 
“deliberate imprecision” of the expression. The statutory test is fulfilled if the 
applicant can prove that a significant number of qualifying users come from any area 
which can reasonably be called a “neighbourhood” even if significant numbers also 
come from other neighbourhoods25. I do however consider that a neighbourhood 
must have ascertainable boundaries because only the inhabitants of the relevant 
neighbourhood have recreational rights over the land26.  
…have indulged as of right…  
 
[23] Although the statutory creation of a new green by 20 years’ use does not 
depend on the inference or presumption of a grant or dedication, the expression “as 
of right” echoes the requirements of prescription in relation to easements and public 
rights of way. In both cases, qualifying user must be “as of right” because the 
inference or presumption of a grant or dedication depends fundamentally on the long 
acquiescence of the landowner in the exercise of the right claimed27. The subjective 
intentions of the users are irrelevant28.  
 
[24] The traditional formulation of the requirement that user must be “as of right” is 
that the user must be without force, secrecy or permission (or in the time-worn Latin 
phrase nec vi, nec clam, nec precario). The unifying element in these three vitiating 
                                                 
19  R v Oxfordshire County Council ex. p. Sunningwell Parish Council [2000] 1 AC 335  
20  Trap Grounds: Lord Hoffmann at para. 25. 
21  R (Oxfordshire & Buckinghamshire Mental Health NHS Foundation Trust and Oxford Radcliffe 
Hospitals NHS Trust) v Oxfordshire County Council [2010] EWHC 530 (Admin) (the Warneford Meadow case) 
followed and applied in the Leeds case. 
22  McAlpine 
23  Cheltenham Builders at para 85 
24  Trap Grounds: Lord Hoffmann at para 27 disapproving Cheltenham Builders at para. 88 
25  Warneford Meadow 
26  Trap Grounds: para. 69(i), Warneford Meadow 
27  Dalton v Angus & Co. (1881) 6 App. Cas. 740 at 773 as cited by Lord Hoffmann in Sunningwell at p. 
351B and by Lord Walker in R (Beresford) v Sunderland City Council [2004] 1 AC 889 (the Beresford  case) at 
para. 76 
28  Sunningwell 
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circumstances is that each constitutes a reason why it would not be reasonable to 
expect the owner to resist the exercise of the right claimed29.  It was held in the 
Redcar case that there is no further requirement that the recreational user by local 
people should not defer to the use of the land made by the landowner. 
 
[25]  “Force” does not just mean physical force. User is by force in law if it involves 
climbing or breaking down fences or gates or if it is contentious or under protest30. 
There is an undecided question whether user which involves ignoring a prohibitory 
notice such as “Private Keep Out” is user by force31.  
 
[26] Use that is secret or by stealth will not be use “as of right” because it would 
not come to the attention of the landowner. 
 
[27] “Permission” can be express, e.g. by erecting notices which in terms grant 
temporary permission to local people to use the land. Permission can be implied, but 
permission cannot be implied from inaction or acts of encouragement by the 
landowner32.  It was held in the Beresford case that permission must be revocable or 
time limited: permission that is unlimited and irrevocable amounts to acquiescence. 
 [28] “As of right” means “as if of right”. If user is in fact pursuant to a legal right, 
e.g. under a statutory right of  public recreation under s. 164 of the Public Health Act 
1875 or s. 10 of the Open Spaces Act 1906, it is “by right” or “of right” rather than “as 
of right”. This point was extensively discussed by the House of Lords in the 
Beresford case although the discussion was not part of the ratio decidendi of the 
case.  
 
…in lawful sports and pastimes on the land…  
 
[29] The words “lawful sports and pastimes” form a composite expression which 
includes informal recreation such as walking, with or without dogs, and children’s 
play33. It does not include walking of such a character as would give rise to a 
presumption of dedication as a public right of way34.  
…for a period of at least twenty years… 
 
[30] In the case of an application under CA 2006 s. 15(2), the period of 20 years is 
the 20 years immediately before the date of the application.  
 
Procedure 
 
[31] In most of England, including the county of North Yorkshire, procedure on 
applications to register new greens under the CA 2006 is governed by the Commons 
(Registration of Town or Village Greens) (Interim Arrangements) (England) 

                                                 
29  Sunningwell  per Lord Hoffmann 
30  Redcar per Lord Rodger at paras. 88-90 and see Warneford Meadow 
31  See the discussion by Sullivan J at first instance in the Redcar case at [2008] EWHC Admin 1813 at 
paras 11-16 
32  Beresford 
33   Sunningwell  at pp 356F-357E 
34  Trap Grounds in the High Court: Oxfordshire County Council v Oxford City Council [2004] Ch 253 at 
paras 96-105  
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Regulations 2007. The 2007 Regulations closely follow the scheme of The 
Commons Registration (New Land) Regulations 1969 which governed applications 
to register new greens under s. 13 of the CRA 1965. Those regulations proved quite 
inadequate to resolve many disputed applications and registration authorities have 
had to resort to procedures not contemplated by the Regulations to deal with such 
applications. In a small number of pilot authorities35, the Commons Registration 
(England) Regulations 2008 apply. In Wales, there are different regulations but they 
are very similar to the 2007 Regulations.  
 
Who can apply?  
 
[32] Anyone can apply to register land as a new green, whether or not he is a local 
person or has used the land for recreation. 
 
Application.  
 
[33] Application is made by submitting to the CRA a completed application form in 
Form 44. The House of Lords in the Trap Grounds case has emphasised that the 
procedure is intended to be simple and informal and that applications are not to be 
defeated by technical objections to the form of applications provided that the 
applications are handled in a way which is fair to all parties36. An application can be 
amended with permission of the CRA if it would cause no unfairness to the objector. 
No fee is payable on making an application to register a new green. 
 
Accompanying documents.  
 
[34] Although the application form has to be verified by a statutory declaration by 
the applicant or his solicitor, there is no requirement that the application should be 
accompanied by any other evidence to substantiate the application. Instead, reg. 3 
provides for the application to be accompanied by any relevant documents relating to 
the matter which the applicant may have in his possession or control or of which he 
has the right to production. In many cases, there are few, if any, of such documents 
as the application turns simply on a claim that the application land has been used for 
recreation by local people for more than 20 years. 
Evidence 
 
[35] The applicant is only required to produce evidence to support the application if 
the CRA reasonably requires him to produce it under reg. 3(2)(d)(ii). 
 
Preliminary consideration 
 
[36] After the application is submitted, the CRA gives it preliminary consideration 
under reg. 5(4). The CRA can reject the application as not “duly made” at this stage, 

                                                 
35  Blackburn with Darwen Borough Council, Cornwall County Council, Devon County Council, County 
of Herefordshire District Council, Hertfordshire County Council, Kent County Council & Lancashire County 
Council 
36  Lord Hoffmann at paras 60-62, Lord Scott at para 110, Lord Walker at para 124 & Lady Hale at para 
144. 
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but not without giving the applicant an opportunity to put his application in order. This 
seems to be directed to cases: 
 

• where Form 44 has not been duly completed in some material respect,  
 
• where the application is bound to fail on its face, e.g. because it alleges less 

than 20 years use, or  
 
• where the supporting documents disprove the validity of the application 

 
Publicity 
 
[37] If the application is not rejected on preliminary consideration, the CRA 
proceeds under reg. 5(1) to publicise the application: 
 

• by notifying the landowner and other people interested in the application land 
 
• by publishing notices in the local area, and 

 
• by erecting notices on the land if it is open, unenclosed and unoccupied. 

 
Objectors 
 
[38] Anyone can object to an application to register a new green, whether or not 
he or she has any interest in the application land 
 
Objection Statement 
 
[39] Any objector has to lodge a signed statement in objection. This should contain 
a statement of the facts relied upon in support of the objection. There is a time limit 
on service of objection statements. The time limit is stated in the publicity notices 
issued by the CRA. However, the CRA has a discretion to admit late objection 
statements. 
 
Determination of application 
 
[40] After receipt of objections the CRA proceeds to “further consideration” of the 
application under reg. 6. Under reg. 6(4) the CRA may not reject an application 
without giving the applicant a reasonable opportunity to deal with (a) any matters 
contained in the objection statements and (b) any other matter in relation to the 
application which appears to the CRA to afford possible grounds for rejecting the 
application. The most striking feature of the regulations is that they provide no 
procedure for an oral hearing to resolve disputed evidence. The regulations seem to 
assume that the CRA can determine disputed applications to register new greens on 
paper. A practice has grown up, repeatedly acknowledged by the courts at the 
highest level, most recently by the Supreme Court in the Redcar case, whereby the 
CRA appoints an independent inspector to conduct a non statutory public inquiry into 
the application and to report whether it should be accepted or not. In some cases, 
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procedural fairness will make an oral hearing not merely an option but a necessity37. 
In the Whitmey case38, it was held that the procedure by non statutory public inquiry 
did not infringe art. 6 of the ECHR because any decision of the CRA is subject to 
review by the courts. A non statutory public inquiry has no power to award costs. 
 
Procedural issues 
 
[41] A number of important procedural issues have been decided by the courts: 
 
• Burden and Standard of Proof. The onus of proof lies on the applicant for 

registration of a new green, it is no trivial matter for a landowner to have land 
registered as a green, and all the elements required to establish a new green 
must be “properly and strictly proved”39. However, in my view, this does not mean 
that the standard of proof is other than the usual civil standard of proof on the 
balance of probabilities. 

 
• Defects in Form 44. The House of Lords has held in the Trap Grounds case that 

an application is not to be defeated by drafting defects in the application form. 
The issue for the CRA is whether or not the application land has become a new 
green. 

 
• Part registration. The House of Lords also held in the Trap Grounds case that 

the CRA can register part only of the application land if it is satisfied that part but 
not all of the application land has become a new green. Indeed, the House 
thought that a larger or different area could be registered if there was no 
procedural unfairness40.  

 
 
 
 
 
 
 
 
4. Evidence in support of application 
 
[42] I now turn to consider the evidence submitted to the public inquiry in support 
of the application. I will first consider the evidence of the witnesses who gave oral 
evidence to the public inquiry. For convenience, I will deal with these witnesses in 
alphabetical order rather than in the order in which they gave their evidence to the 
public inquiry. Then, I will consider the evidence of the witnesses who submitted only 
written evidence to the public inquiry. Again, I will consider them in alphabetical 
order. 

                                                 
37  Trap Grounds case per Lord Hoffmann at para 29 approving Sullivan J in Cheltenham Builders 
38  R (Whitmey) v Commons Commissioners [2005] 1 QB 282. 
39  R v Suffolk CC ex p Steed (1996) 75 P&CR 102 at p 111 per Pill LJ approved by Lord Bingham in 
Beresford at para. 2 
40  Lord Hoffmann at paras 61-62, Lord Scott at para 111, Lord Rodger at para 114, Lord Walker at para 
124 and Lady Hale at para 144. 
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Oral evidence 
 
Mrs. Stephanie Akel 
 
[43] Mrs. Akel produced (a) an evidence questionnaire dated 24th September 
200741, (b) a witness statement dated 2nd April 201042 and (c) a number of 
photographs43. She gave oral evidence to the public inquiry. 
 
[44] Mrs. Akel lived with her parents and younger brother at 18, Larpool Crescent, 
on the western estate from 1976 (when she was 10) until she left home in 1989. Her 
parents were council tenants. Their house backed onto the Field and there was a 
gate in the back wall. As a child, she played regularly in the Field with friends. She 
camped in the Field in hot weather and sledged on it in the snow. There was a 
bonfire party on the Field every year. When she became a teenager she hung out 
with her friends on the Field. She used to watch the Sunday league football matches 
on the Field from her bedroom window. They took place most weekends in the 
football season. She never saw anyone interfere with the matches: the Field was big 
enough to be used both for football matches and for other recreation at the same 
time. When she was a child there was children’s play equipment north of the footpath 
crossing the Field. The play equipment is no longer there but that land is still used for 
the annual bonfire and children still play there although it has become rather 
overgrown. 
 
[45] In 1989, she moved to Haggersgate in the centre of Whitby. She visited her 
parents in Larpool Crescent several times a week and, in nice weather, she and her 
parents would sit in the Field to watch children play and to chat with neighbours. Her 
parents bought their house from the council in about 1993/4. Her son, Kaan, was 
born in 1998, and Mrs. Akel’s mother used to look after him on the days when Mrs. 
Akel worked. Her mother took Kaan on the Field in his pram and, when he was older, 
to play on the Field. 
 
[46] In 2003, Mrs. Akel moved to 79, Abbot’s Road on the eastern estate. She is a 
tenant. A few years ago, SBC transferred its remaining housing stock to a housing 
association called Yorkshire Coast Homes. She estimated that about 80% of the 
houses in Abbot’s Road were still tenanted. She used to take Kaan over to her 
mother’s and play with him in the Field. When he got older, he played on his own or 
with friends in the Field. It was a safe place to play because it is surrounded by 
houses and there is always someone looking out for the children. The Field is used 
by children for playing and by adults for exercise, dog walking and passing the time 
of day with others. On the Whitby Regatta weekend, local people gather on the Field 
to watch the air displays and fireworks. Mrs. Akel joins them with her parents and 
son every year. The people who use the Field are local people and she recognizes 
most of them. 
 

                                                 
41  R17 
42  R13 
43  R24-25 
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[47] Mrs. Akel regarded the local community as being those who lived on Abbot’s 
Road, St. Peter’s Road, Helredale Road, Larpool Crescent and Helredale Gardens. 
She uses the recreational area on the eastern estate, but there is not a football pitch 
over there and a lot of people come over from the eastern estate to use the Field. 
 
[48] Mrs. Akel has never sought or been given permission to use the Field and has 
never been prevented from using it and has never been challenged or asked to 
leave. 
 
[49] I found Mrs. Akel to be an honest witness and I accept her evidence. 
 
Mrs Christine Barkas 
 
[50] Mrs. Barkas produced an evidence questionnaire44 dated 23rd September 
2007 and a witness statement45 dated 17th March 2010. 
 
[51] Mrs. Barkas moved into 23, Helredale Gardens with her parents in 1946, 
when she was two years old. Helredale Gardens was an estate of 31 prefabricated 
bungalows erected in 1946. Originally there was a field with cows to the north of 
Helredale Gardens. In the 1950s, the council bought the field and built houses 
around it. The land in the middle was set out as a playing field, i.e. the Field. The 
back garden of 23, Helredale Gardens backs onto the Field. As a child, she played 
on the Field with her friends and many other local children. She played ball games, 
walked the family dog, went to bonfire parties and sledged in the snow. 
 
[52] In 1968, the council demolished the prefabricated bungalows and replaced 
most of them by the present sectional buildings on the same sites. Two of the 
prefabricated bungalows were not replaced and their sites were used for car parking. 
Her parents moved out for 6 weeks while their prefabricated bungalow was replaced 
and then moved back into the new bungalow on the same site. 
 
[53] Also in 1968, Mrs. Barkas got married and moved to live at 5 Helredale Road 
until 1971 when she moved to 33, Eskdale Road. Both properties were only a few 
minutes walk from her parents’ house. Eskdale Road is on a private estate built by 
Barratts and is situated to the south of the southern estate on the other side of the 
cemetery. Her house was newly built when she moved in. She had two children. She 
left them with her parents when she was at work and they played on the Field. They 
rode their bikes there and walked the family dog. Her son had a bonfire party in the 
Field with his friends every year. Her son used to play on the Field with his school 
friends. After her children grew up, Mrs. Barkas continued to visit her mother daily 
and walk her dog on the Field. In 1989, her mother purchased the bungalow from 
SBC. Of the 29 bungalows in Helredale Gardens only 6 have been bought by the 
tenants. The other 23 are occupied by tenants of Yorkshire Coast Homes (as 
successor to the council). 
 

                                                 
44  R26 

45  R20 



 

 NYCC – 8 October 2010 – Planning & Regulatory Functions Sub-Committee 
 Helredale Playing Field, Whitby/32 

[54] In 1999, her mother died and Mrs. Barkas inherited her bungalow. She moved 
back to live in 23, Helredale Gardens. Mrs. Barkas’s daughter regularly walks her 
dog on the Field. Mrs. Barkas has three grandchildren who play on the Field. She 
has been down to the northern end of the Field with her oldest grandchild, where he 
got stung by nettles retrieving his ball. Every year, local people gather on the Field 
during the Whitby Regatta to watch the air display and fireworks. 
 
[55] Since the Field was laid out as a playing Field in the 1950s, the pattern of use 
has not changed. It has been much used by children to play, by teenagers to hang 
out and by adults to walk their dogs. So long as she can remember there has been 
an annual bonfire on the Field. It was usually held at the northern end. There were 
other bonfires elsewhere in the Field. Mrs. Barkas used to have a family bonfire at 
the southern end of the Field. There was a Sunday League which used to play 
football on the Field for about five years. A lot of spectators used to watch the 
football matches.  Mrs. Barkas has never sought or been given permission to use the 
Field. Her use of the Field has never been challenged. There have been no notices 
discouraging use of the Field. 
 
[56] I think that Mrs. Barkas may have underestimated the number of years that 
the Field was used by the Sunday League but I considered Mrs. Barkas to be an 
honest witness and (subject to the Sunday League point) I accept her evidence. 
 
Mr Joe Bollands 
 
[57] Mr. Bollands produced a written statement46. He has lived in 7, Larpool 
Crescent (on the western estate) for 30 years. Previously, he lived at 8, Larpool 
Crescent for about twenty years. The Field has always been a playing field. In the 
1950s, when he was a child, he was a member of Helredale Rovers, which used to 
play football on the Field. The council provided goal posts and charged no rent. 
Team members came from both sides of Helredale Road. In about 1976, he helped 
form the Sunday League which played on the Field. Four generations of his family 
have played on the Field, his father, himself, his son and his grandchildren. Kids play 
on the Field seven days a week. They use the whole of the Field, including the 
northern end. I accept Mr. Bollands’s evidence. 
 
 
 
 
 
 
Miss Ruby Brennan 
 
[58] Miss Brennan is 10 years old. She has lived at 19, Larpool Crescent for 5 
years. She plays on the Field with her friends. Other people play there. She plays 
rounders and rides her bike on the Field in summer and sledges and builds 
snowmen on the Field when it snows. She sometimes goes on the Field to watch the 
Whitby Regatta events. I accept Miss Brennan’s evidence. 
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Mr. Shaun Brennan 
 
[59] Mr. Brennan is Ruby’s father. He has lived at 19, Larpool Crescent for 5 
years. While they have lived there, kids have used the Field. His father, who lived 
elsewhere in Whitby, played football on the Field 30 years ago. I accept Mr. 
Brennan’s evidence. 
 
Mr. Thomas Niall Carson 
 
[60] Mr. Carson lives in Sleights (another part of Whitby). He is a Whitby Town 
Councillor but gave evidence in his private capacity. The Council had made a grant 
to support the present application. He supported the application but had no evidence 
to offer relating to the use of the Field. 
 
Mr. Dave Goodwill 
 
[61] Mr. Goodwill produced a letter written47 jointly with his wife and an evidence 
questionnaire48. He played football on the Field from 1972-82. About 16 years ago 
he moved to 75, Helredale Road as a council tenant. About 2 years later he bought 
the house. The house backs onto the Field and has a gate into the Field. He has 4 
children who play on the Field every day. I consider that “every day” is probably an 
exaggeration but I accept that they have played there frequently. Subject to this 
qualification, I accept Mr. Goodwill’s evidence. 
 
Mr. Fred Lorains 
 
[62] Mr. Lorains produced a letter written by his wife49. He has lived at 84, 
Helredale Road for 20 years. His wife has lived in the house since 1964. Her parents 
were council tenants. They purchased the house in 1987. His wife’s parents died in 
1989 and 1993. His wife was one of 12 children. They all played in the Field. Mr. 
Lorains’s children and grandchildren played in the Field. There was a Sunday 
League and a Saturday League. Sometimes, there were two matches on a Sunday. I 
accept Mr. Lorains’s evidence. 
 
 
 
 
 
Mr. Mark Nicholson 
 
[63] Mr. Mark Nicholson produced the following documents: 

• A letter written jointly by himself and his wife to SBC dated 15th July 200750 
• An evidence questionnaire dated 22nd September 200751 
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• A witness statement dated 21st March 201052 
• An analysis of the user evidence by address, type of use, age and length of 

use53 
• An undated statement supported by statistical information downloaded from 

the Office for National Statistics website concerning the neighbourhood called 
Scarborough 003B54 

• An undated statement about Sunday League use of the Field with attached 
information about football pitch sizes and the length of the football season55. 

Mr. Nicholson gave oral evidence to the public inquiry. 
 
[64] Mr. Nicholson moved to 112, Helredale Road (which is on the western estate) 
in 1991 as a council tenant. After three years, he purchased 87, Helredale Road 
(also on the western estate) from a former council tenant. He moved in with his wife 
and two step-daughters. He has lived there ever since. The back garden of his 
house adjoins the Field. As long as he has known the Field, it has been used as a 
recreational area. Children play there. Teenagers congregate there. He recognises 
some of the teenagers but does not know where they all come from. His impression 
was that people used the Field from both sides of Helredale Road. His step-
daughters played in the Field from both addresses. He has had various dogs since 
living at 87, Helredale Road and has walked and trained then on the Field. He has 
used the part of the Field north of the footpath and has seen children playing there, 
although not very often. There is usually an annual bonfire and fireworks party on the 
Field. During the Whitby Regatta Weekend in August many residents gather in the 
Field to watch the air displays and fireworks. He thought that most users came from 
the Helredale area which he regarded as being the surrounding streets on both sides 
of Helredale Road. He has used the Field openly and without seeking or being 
granted permission. He has never been discouraged from using the Field or asked to 
leave. 
 
[65] Mr. Nicholson produced a helpful analysis of the user evidence relating to 
recreational use of the Field. The accuracy of this analysis was not challenged by the 
objector. 
 
[66] The statistical information showed that Scarborough 003B has c. 1,500 
residents and that the borough of Scarborough has c. 110,000 residents. However, it 
was not clear to me exactly what land was comprised in the area Scarborough 003B. 
 
[67] Mr. Nicholson said that the football pitch on the Field measured 60m x 90m 
and occupied about a third of the Field. The Sunday League played on the Field only 
about a dozen times a season. People did not walk on the pitch when a match (or 
even an informal game of football) was in progress. It was basic manners. 
 
[68] Mr. Nicholson helped Mrs. Wright in collecting evidence questionnaires in 
support of the TVG application.  They collected evidence questionnaires from the 

                                                 
52  R29 
53  R36 (and incorporated in his WS) 
54  R46A 
55  R46H 



 

 NYCC – 8 October 2010 – Planning & Regulatory Functions Sub-Committee 
 Helredale Playing Field, Whitby/35 

streets around the Field. They did not appreciate that there was any need to be 
specific about the boundaries of the neighbourhood. 
 
[69] I found Mr. Nicholson to be an honest witness and I accept his evidence.  
 
Mr. David Riley 
 
[70] Mr. Riley lives at 79, Helredale Road. He has been on the Field every day of 
his life. He sees people walking their dogs, playing football and kickabout games. He 
takes his family and friends on the Field. I consider that the claim to have used the 
Field every day of his life was somewhat exaggerated but I accept the general thrust 
of his evidence about recreational use of the Field. 
 
Mr. Stephen Ross 
 
[71] Mr. Ross produced an evidence questionnaire56. He has lived at 79 Helredale 
Road for twenty years and has used the Field for thirty years. The Field was used for 
football matches. It is a safe area for kids to play. He has never been denied access. 
His wife says that he has lived there for 18 years57 but their evidence may be given 
as at different dates. Subject to this small qualification about dates, I accept Mr. 
Ross’s evidence.  
 
Mr. Christopher Storr 
 
[72] Mr. Storr produced (a) an evidence questionnaire58 dated 30th September 
2007, (b) a witness statement59 dated 25th March 2010 and (c) an undated letter60. 
He gave oral evidence to the public inquiry. 
 
[73] When he was in his early 20s in the late 1970s, Mr. Storr used to play football 
on the Field in the Sunday League. The Sunday League was still using the Field 
when he moved to 78, Helredale Road 12 years ago. When the Sunday League was 
playing matches on the Field, the pitch was marked out by one of the lads in the 
team. The pitch did not take up the whole Field and the rest of the Field continued to 
be used for informal recreation. 
 
[74] 78, Helredale Road backs onto the Field. He has played on the Field with his 
son, Jack, since he was a toddler. They played football and frisbee, have enjoyed 
picnics and set up a tent in the Field. Now Jack is older he plays in the Field with his 
friends. The Field is much used by children playing and by teenagers hanging out. 
Helredale Gardens is mostly occupied by the elderly and they use the Field to walk, 
to exercise their dogs and to chat. He and his family stand on the Field during the 
Whitby Regatta to watch the air displays and fireworks. 
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[75] Mr. Storr said that he regarded the area he lived in as “Helredale”. He thought 
that the Barratt estate centred on Eskdale Road was in Helredale. He considered 
that the Field was the unifying feature of Helredale. 
 
[76] Mr. Storr struck me as an honest witness and I accept his evidence about the 
use of the Field.  I think that his perception of “Helredale” as an area including the 
Barratt estate was honestly held although it did not seem to be shared by other 
witnesses. I note that Eskdale Road does not in fact lead off Helredale Road but 
from the next section of the A171 called Stainsacre Lane. 
 
Master Jack Storr 
 
[77] Master Jack Straw produced (a) an evidence questionnaire61 dated 18th 
September 2007 and (b) a witness statement62 dated 26th March 2010. He was not 
cross examined. He was born in 1998 and has lived at 78, Helredale Road (on the 
western estate) all his life. His house backs onto the Field and there is a gate from 
his back garden onto the Field. He has frequently played on the Field with his father 
and with friends. Adults use the Field for dog walking and many other children play 
there. Every year local people watch the air displays and fireworks of the Whitby 
Regatta from the Field. He has never sought or been given permission to use the 
Field and has never been prevented or discouraged from using the Field. I accept his 
evidence. 
 
Mrs Sandra Turner 
 
[78] Mrs. Turner is a SBC councillor but she gave evidence in her private capacity. 
Although she does not live in the neighbourhood, she did know 80, Helredale Road 
about 20-30 years ago. Her sister-in-law’s family had lived in the house. Then one of 
her brothers lived there for about 5 years. Then her other brother lived there for 
about 5 years. The house backed on the Field and had access through a gate from 
the back garden. All the children of the house played on the Field as did other 
children. As a child, Mrs. Turner also used to play on the Field when visiting. I accept 
Mrs. Turner’s evidence. 
 
Miss Lacey Winspear 
 
[79] Miss Winspear produced an evidence questionnaire63. She has lived in 82 
Helredale Road for the last two years. For 8 years before that, she lived in 81 
Helredale Road. Both properties are owned by her father. Both back onto the Field. 
When she was younger, she played in the Field. Since moving to no. 82, she has set 
up a weekday childcare business and takes the children out to play on the Field 
every weekday. I think that Miss Winspear meant that she “normally” took the 
children on the Field every day since no doubt there are days when conditions are 
not suitable to take young children out. Subject to this slight qualification, I accept 
Miss Winspear’s evidence.  
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Mr Robert Winspear 
 
[80] Mr. Winspear produced a written statement64 and an evidence 
questionnaire65. He is Miss Winspear’s father. He lived at 55, Helredale Road (on the 
eastern estate) as a child over 40 years ago. There were six children in the family 
and they used to play on the Field. His father’s family lived at 81, Helredale Road 
from about 1976. He moved to 81, Helredale Road 12 years ago. His children played 
in the Field. Now his grandchildren play in the Field. There are always kids playing 
on the Field. He said that he used the Field “every day”. I think that that must be an 
exaggeration but, subject to this point, I accept Mr. Winspear’s evidence 
 
Mrs Vivienne Louise Wright 
 
[81] Mrs. Wright produced (a) an evidence questionnaire dated 6th October 200766, 
(b) a written proof of evidence dated 26th March 201067, (c) a collection of 
photographs taken in the summer of 200768, and (d) an undated written statement69. 
She gave oral evidence to the public inquiry.  
 
[82] Mrs. Wright was born in 1947. Until she was 5 years old she lived with her 
parents in 38 Helredale Road. In 1952, she moved with her parents to 78 Helredale 
Road. It was a newly built council house on the western estate. She was the oldest 
of six children. She lived with her parents at 78 Helredale Road until 1968, when she 
married and moved to another part of Whitby. Her parents continued to live at 78 
Helredale Road as council tenants for the rest of their lives. Her father died in 1977 
and her mother died in 1992. In 1993, Mrs. Wright and her husband bought 77 
Helredale Road from the owners, who were ex council tenants who had bought the 
house under the “right to buy” scheme. 77 Helredale Road is next door to her 
parents’ old house on the western estate. She has lived there ever since. There is 
nothing in the title deeds to her property about the Field. 
 
[83] Her childhood home at 78 Helredale Road backed onto the application land. 
The western estate was newly built when she was a child and was mostly occupied 
by young families with children. She and her brothers and sisters frequently played 
on the Field, as did many other local children. The part of the Field to the north of the 
crossing footpath had swings and slides in those days. They were removed in 1974 
when SBC took over from Whitby UDC. Children sledged down the Field in the snow 
and her family and other local families enjoyed bonfire parties in the Field each year. 
Local football teams used to play on the pitch on the Field, using a wooden scout hut 
in a corner of the Field (long since burned down) to change. Local residents held a 
party on the Field to celebrate the Coronation. 
 
[84]  After she married and moved to another part of Whitby in 1968, she 
continued to visit her parents several times a week for the rest of their lives. In the 
                                                 
64  R105 
65  R264 
66  R78 
67  R60 
68  R72-75 
69  R76 
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early days, she played with her younger brothers and sisters in the Field. She started 
her own family in 1969 and took her children to visit her parents. She played with her 
children in the Field. After her own children grew up, she used to walk her own dog 
and her mother’s dog in the Field. Her mother used to walk in the Field with Mrs. 
Wright or her sister on a nice day although she was nearly blind in her last years. 
The pitch on the Field was used by a Sunday football league for a few years. Other 
users did not interfere with the football matches: they just watched or used the rest of 
the Field while the pitch was being used for a football match. The matches only 
lasted a couple of hours and were not every weekend. 
 
[85] After moving to 77 Helredale Road in 1993, she walked her dog twice daily in 
the Field until she died in 2002. She learned to ride a bicycle on the Field 6 years 
ago. Every year, there is a Whitby Regatta Weekend in August and local people 
gather on the Field to watch the aircraft and firework displays. She uses her back 
bedroom as an office. It overlooks the Field and she sees children and young 
persons playing games on the Field and teenagers “hanging out” on the Field in the 
warmer months. The Field is used daily by local dog walkers. She submitted a 
number of photographs which she took in the summer of 2007 showing the Field 
being used for informal recreation, camping and community events. 
 
[86] The Field has always been used openly by herself and other local people. 
She has never sought or obtained permission to use the Field. She has never been 
asked to leave the Field. There have been no notices discouraging or giving 
permission to use the Field. 
 
[87] In June 2007, a neighbour saw men in suits walking about the Field. He asked 
them what they were doing and they said that the Field was being considered for 
sale to build social housing. Local people met and agreed to form the Helredale 
Neighbourhood Council to apply to register the Field as a green. Evidence 
questionnaires were distributed to residents of the three estates, which they 
considered to be the neighbourhood where the majority of users of the Field resided. 
In the event, some completed questionnaires and letters of support were returned 
from other parts of Streonshalh ward.  After gathering this evidence, Mrs. Wright 
made the present application. 
 
[88] Mrs. Wright was cross examined in some detail about (a) where recreational 
users of the Field came from and (b) what area she regarded as the local 
neighbourhood. On the first issue, her impression was that most recreational users 
of the Field came from the western and southern estates. Helredale Road was quite 
a busy road to cross although there is now a crossing near the junction with Abbot’s 
Road. The eastern estate has its own recreational area with some basic children’s 
play equipment. However, children who wanted a larger and flatter area to play 
games would cross over Helredale Road from the eastern estate to the Field. On the 
second issue, she regarded her local neighbourhood as being the three estates. She 
could not identify any facilities or organizations that were specific to the three estates 
but she regarded the three estates as collectively forming a distinctive block of 
former local authority housing in the south east part of Whitby. 
 
[89] I found Mrs. Wright to be an honest and genuine witness. I accept her 
evidence. 
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Written evidence 
 
[90] In addition to the above witnesses who gave oral evidence to the public 
inquiry, numerous written statements and evidence questionnaires were submitted to 
the public inquiry in support of the application. I view this evidence with considerable 
caution because I have not seen the witnesses, their evidence has not been subject 
to cross examination and much is rather vaguely expressed. Some statements are 
purportedly made by infants. Some evidence questionnaires are purportedly 
completed by children but the handwriting on the evidence questionnaire is markedly 
different from the signature.  This tends to shake confidence in the quality of the 
evidence. This written evidence carries less weight than that of witnesses who gave 
oral evidence. However, this evidence is entitled to the appropriate weight and it is 
fair to say that it generally supports and reinforces the evidence that the Field has 
been used by local people for recreation for many years. I summarise the written 
evidence as follows: 
 

Name Address User period Reference
Master Kaan Akel 79, Abbot’s Road 8 years R274 
Mrs. G Allison 8, Eskside Cottages 10 years R109 
Mr. Sam Allison 8, Eskside Cottages 5 years R112 
Master Alfie Barkas 46, Abbot’s Road 2 years 

NB Master 
Barkas was 
only 2 years 
old when he 
supposedly 
made his 
statement 
which appears 
to have been 
written on his 
behalf by 
someone else. 

R276 

Mr. C Barkas 46, Abbot’s Road 30 years R115 
Master George Barkas 46, Abbot’s Road 4 years 

NB Master 
Barkas was 
only 4 years 
old when he 
supposedly 
made his 
statement 
which appears 
to have been 
written on his 
behalf by 
someone else. 

R275 

Mr. Steven Barker 11, Waterstead  
Crescent 

4 years R121 
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Miss Zanna Barker 6, Larpool Crescent 4 years 
NB Miss 
Barker was 
only 4 years 
old when she 
gave this 
evidence. The 
statement 
seems to have 
been filled in 
by her 
grandmother. 

R118 
R272 

Mr. Ron Barnett 9, Falcon Terrace 1952-? R81 
Mrs. M Bollands 49, Helredale Road Over 50 years R84 
Master Aaron Brennan 19, Larpool Crescent 14 years R277 
Miss Ruby Brennan 19, Larpool Crescent 5 years R278 
Toni Brennan 19, Larpool Crescent 20 years R127 
Mr. Sean & Mrs. Emma 
Broadley 

37, Larpool Crescent 6 years R124 

The Butler family 29, Helredale Road 6-7 years R85 
R130 
R273 

Mrs. Valerie Butler 42, Larpool Crescent 26 years R133 
Ms. Myra Clarkson 1, Seaview, Helredale 

Road 
31 years R136 

A Clucas 26, Helredale Road “many years” R86 
Miss Danielle Crisp 4, Talbot Court, Larpool 

Lane 
6 years R270 

Master Jack Crisp 4, Talbot Court, Larpool 
Lane 

6 years R271 

Miss Shannon Denham 82, Helredale Road 10 years R279 
Mr. Craig Entwistle 44, St. Mary’s Crescent 10 years R139 
Mr. Ian Entwistle 44, St. Mary’s Crescent 10 years R141 
Ms. Jennifer Entwistle 44, St. Mary’s Crescent 10 years R144 
E Fish 17, Helredale Gardens 50 years R147 
Mr. Barry Goodwill The Paddock 10 years R159 
Miss Elle-Louise Goodwill 75, Helredale Road 8 years R280 
Master Joe Goodwill 75, Helredale Road 10 years R281 
Master Leo Goodwill 75, Helredale Road 12 years R282 
Mrs. Lisa Goodwill 75, Helredale Road 15 years R153 
Ms. Margaret Goodwill 38, Laburnum Grove 20 years R156 
Mr. Martin Goodwill 38, Laburnum Grove 20 years R162 
Master Robbie Goodwill 75, Helredale Road 10 years R283 
Mrs. Claire Greenwood 80, Helredale Road 1 year R168 
Mr. Ken Greenwood 80, Helredale Road 1 year R165 
[illegible] Greenwood 80, Helredale Road 1 year R284 
Mr. Colin Harrabin 76, Helredale Road 13 years R171 
R Harrabin 76, Helredale Road 13 years R174 
Mrs. AC Hill 18, Helredale Road Not stated R90 



 

 NYCC – 8 October 2010 – Planning & Regulatory Functions Sub-Committee 
 Helredale Playing Field, Whitby/41 

Mrs. M Howard 21, Larpool Crescent 42 years R177 
Hutchinson/Cook 40, Larpool Crescent 34 years R180 
Mrs. B Hutchinson 17, Larpool Crescent 53 years R91 
Ms. Jayne Jobling 46, Abbot’s Road 20 years R183 
Mrs. M Knaggs 13, Helredale Gardens 50 years R186 
Mr. D Locker 8, Baxtergate The Field was 

home pitch for 
Sunday 
League for 20 
years 

R92 

Mrs. SA Locker 95, Helredale Road 8 years R93 
R189 

Mr. J Barry Maddison 18, Larpool Crescent Since 1969 R95 
Mrs. Maureen Maddison 18, Larpool Crescent 35 years R195 
Mr. John McClure 15, Larpool Crescent 54 years R192 
Master Zac Nelson 6, Larpool Crescent 5 years 

NB Master 
Nelson was 
only 5 years 
old when his 
purported WS 
was completed 
by his 
grandmother 

R198 
R285 

Ms. Janine Nicholson 87, Helredale Road 15 years R201 
Ms. Claire Overton 10a, Larpool Crescent 5 years R204 
Mr. Mark Page 86, Helredale Road 22 years R207 
Miss Emma Parker 2, Saxon Road 5 years 

NB Miss 
Parker was 
only 6 at the 
date of her WS 
and the 
handwriting 
(other than the 
signature) 
does not look 
like a 6 year 
old’s. 

R289 

Mrs. M Parker 23, Helredale Gardens 40 years R210 
Master Robbie Parker 2, Saxon Road 7 years R288 
Ms. Kym Parkin 16, Larpool Crescent 25 years R213 
Master Callum Pearson [?] Helredale Road 10 years R286 
Miss Jordan Peart 26, Helredale Road 7 years 

NB The 
signature 
seems 
different from 
the rest of the 

R290 
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handwriting in 
the WS 

Mr. MJ Price 14, Larpool Crescent 34 years R222 
Miss ?Kade? ?Purvis? 31, Helredale Road 5 years R287 
Ms. Joyce Rolfe 3, Larpool Crescent 39 years R216 
Mr. Robert Rowell 27, Larpool Crescent “all my life” but 

age not stated 
R231 

Master David Riley 79, Helredale Road 9 years R291 
Ms. Deborah Riley 79, Helredale Road 9 years R219 
Mrs. C Ross 79, Helredale Road 9 years R97 

R225 
Mr. S Bolton Smith Kent (family at 84, 

Helredale Road) 
“over 40 
years” 

R98 

Mrs. Samantha Smith 37, Helredale Road Not stated R99 
Mr. J Stanforth 88, Helredale Road 25 years R237 
Mrs. Jean Stanforth 88, Helredale Road 25 years R234 
Mr. AE Storr 54, Helredale Road Since 1952 R100 
Lesley Storr 78, Helredale Road 33 years R240 
Mr. Richard Storr 54, Helredale Road Since 1960s R243 
Mr. C Stringer 10, Fairmead Court Not stated R101 
Ms. Jodie Swales 6, Larpool Crescent 6 years R249 
Mrs. Jodie Louise Swales 6, Larpool Crescent 23 years R246 
Master Arron Tillson 86, Helredale Road 8 years R292 
Ms. Barbara Upton 99, Helredale Road 50 years R252 
Mrs. Mary & Mr. Philip 
Walker 

20, Helredale Gardens 55 years R102 
R255 

Mrs. B Waller 7, Helredale Gardens 50 years R103 
Mr. Ian Ward Harrogate 1958-early 

1990s 
R104 

Mr. David Wright 77, Helredale  Road 15 years R258 
Ms. Karen Young 86, Helredale Road 20 years R267 
Illegible 68 Helredale Road 23 years R106 
Illegible 44, Helredale Road Not stated R107 
Illegible 15, Larpool Lane 10 years R108 
 
 
5. Evidence in support of objection 
 
[91] I now turn to the evidence submitted to the public inquiry by SBC as objector. 
There were two witnesses who submitted written statements and gave oral evidence 
and one witness who did not give oral evidence but whose written statement was 
submitted to the public inquiry. I deal with these three witnesses in alphabetical 
order. 
 
Mr Martin Pedley 
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[92] Mr. Pedley submitted a witness statement dated 9th April 201070 and gave oral 
evidence to the public inquiry. He is employed by SBC as Asset and Risk Manager. 
Much of his evidence was taken from the records of SBC. 
 
[93] By a Conveyance71 dated 20th June 1951 and made between (1) TM Turnbull 
& KGR Bagshawe and (2) Whitby UDC, Messrs Turnbull and Bagshawe conveyed to 
Whitby UDC some 30 acres of land in Whitby. The land included the site of what is 
now the Field and the western estate. A plan is attached to the 1951 Conveyance 
which is drawn by the Whitby Engineer and Surveyor and marked “Housing Estate – 
West Side of Helredale Road”. The 1951 Conveyance does not specify the statutory 
power under which Whitby UDC entered into the conveyance. The Conveyance is 
indorsed with numerous memoranda relating to houses sold off from the estate after 
1980. The sales were clearly sales of council houses under the “right to buy” 
legislation. 
 
[94] The land subject to the 1951 Conveyance vested in SBC on local government 
reorganization pursuant to the Local Government Act 1972.  
 
[95] In 1984, SBC obtained planning permission to erect changing rooms on the 
Field and implemented that permission in the same year. The changing rooms were 
thereafter maintained by SBC. 
 
[96] In 1996, SBC passed byelaws72 under Housing Act 1985 s. 23(2) in 
connection with certain amenity areas provided in connection with housing and held 
under s. 12 of the 1985 Act. One of the amenity areas was “Helredale Recreation 
Ground”, i.e. the Field. The effect of the byelaws was to require users of the Field to 
keep dogs on leads and to remove canine faeces. Signs were erected close to the 
entries to the Field. The wording varied but the overall message was to keep dogs 
on leads and to clear up after them. There is no record of any prosecution for breach 
of the byelaws on the Field. 
 
[97] In 2003, the remaining council housing on the three estates was transferred to 
a housing association called Yorkshire Coast Homes. 
 
[98] In 2006, the Field (together with other land) was registered at the Land 
Registry in the name of SBC under title no. NYK32250773.  
 
[99] None of this evidence was challenged by the applicant and I accept it. 
 
 
Mr Christopher David Roe 
 
[100] A witness statement of Mr. Roe74 was submitted to the public inquiry although 
Mr. Roe did not give oral evidence. Mr. Roe is SBC Area Parks Officer North and 

                                                 
70  B16 (i.e. Blue Bundle page 16) 
71  B23 
72  B36 
73  B30 
74  B65 
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has been employed by SBC for c. 25 years. His evidence was that the grass on the 
Field was cut about every 10-14 working days in the summer and less frequently in 
the winter. The football pitch is marked out once a year but was marked out weekly 
when used by the local football league. The statement does not say who cut the 
grass or marked out the pitch although I infer it was SBC. Nor is it clear to what 
years the statement relates. The precise source of Mr. Roe’s evidence is not clear. 
However, I accept that SBC has cut the grass on the Field and marked out the 
football pitch for some years. 
 
Mr Andrew Williams 
 
[101] Mr. Williams produced a witness statement75  and gave oral evidence to the 
public inquiry. He has been employed by SBC as Leisure and Community Services 
Officer since 1998. He has no personal knowledge of use of the Field but, based on 
SBC records, he said that the Field was used by the Whitby and District Sunday 
League under licence from SBC from 1998-2005. The League had use of the 
changing rooms under licence from SBC. The changing rooms have been 
maintained by SBC and are kept locked when not in use. Since 2005 the Field and 
changing rooms have been available for hire although they have not in fact been 
hired. Mr. Williams’s evidence was not materially challenged by the applicant and I 
entirely accept it so far as it goes, although the evidence of the applicant’s witness 
suggests that there was league use of the Field long before 1998. 
 
6. Findings of fact 
 
[102] I now turn to make findings of fact based on the evidence, both oral and 
written, submitted to the public inquiry. 
 
Holding power 
 
[103] I find that the site of the Field was acquired by Whitby UDC in 1951 and was 
thereafter held by Whitby UDC and its successor SBC under statutory housing 
powers. Although the 1951 Conveyance did not specify the statutory power under 
which the land was acquired, a local authority is a creature of statute and must act 
under powers conferred by statute. I rely on the following matters:  

• The annotation on the 1951 Conveyance plan “Housing Estate – West Side of 
Helredale Road, 

• The fact that the part of the 1951 Conveyance land between Helredale Road 
and Larpool Lane was in fact laid out and maintained until 2003 as a council 
housing estate (i.e. the western estate) 

• The fact that the 1996 Byelaws were made by SBC under the Housing Act 
1985 on the basis that the Field was an amenity area provided in connection 
with housing and held under s. 12 of the Housing Act 1985. 

 
Maintenance of Field 
 
[104] I find that the Field has been maintained by SBC in the following ways: 

• SBC cuts the grass on the Field regularly during the summer 
                                                 
75  B54 
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• SBC has marked out the football pitch weekly until 2005 (when the Sunday 
League stopped using the Field) and annually since 2005 

• SBC has supplied the (now rather decrepit) goal posts. 
 
Recreational use of Field 
 
[105] I find that there have been two classes of recreational use of the Field during 
the 20 year period from 1987 to 2007: 

• First, there has been use of the marked out pitch by a local football league for 
football matches under licence from SBC until 2005. Matches were on 
Sundays (and possibly sometimes Saturdays) during the season. 

• Second, the Field has been extensively and openly used for informal 
recreation by local people. Such recreation has been largely children’s play 
and walking with or without dogs. The pitch has been used for informal games 
of football. Local people have held an annual bonfire party on the Field, 
usually at the northern end and there have been smaller family bonfire parties 
on the Field. Annually, local people gather on the Field to watch the air display 
and fireworks of the Whitby Regatta. I am satisfied that the whole of the Field 
was used for recreation by local people including the rougher area north of the 
crossing footpath. 

 
[106] I find that there has been no material conflict between these uses. As a matter 
of courtesy and good manners, local people did not interfere with the league football 
matches. However, they continued to use the rest of the Field for informal recreation 
during the relatively short periods of time while matches were in progress and used 
the whole of the Field when matches were not in progress. 
 
Access to Field 
 
[107] I find that access to the Field by local people was mostly obtained from one or 
other of the four public access points described above. These access points were 
always open. However, some local people with gardens bordering on the Field have 
had gates in the garden fences or walls through which they have gained unrestricted 
access to the Field. 
 
 
 
 
 
Where did recreational users come from? 
 
[108] Although the majority of the witnesses came from the western and southern 
estates, some witnesses came from the eastern estate76 and there was also 
evidence, which I accept, that the Field was also used by residents of the eastern 
estate. Although they had a busy road to cross I think that the Field offers facilities 
for ball games on a relatively flat surface which are not offered by the more uneven 
recreational area on the eastern estate. There was little evidence of use of the Field 
by residents of other parts of Whitby. 
                                                 
76  See the plan of witnesses’ addresses at R295A 
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Signs 
 
[109] I find that there have never been any signs on the Field prohibiting or granting 
permission for recreational use. The only signs are those near the four access points 
exhorting users to keep their dogs on leads and to clear up after them. 
 
7. Applying the law to the facts 
 
[110] I now turn to apply the law to the facts that I have found. It is convenient to do 
so by reference to the various elements of the statutory test laid down by CA 2006 s. 
15(2). 
 
…a significant number… 
 
[111] I am satisfied that the Field has been used by a significant number of local 
people for informal recreation. In my view this has not been a matter of occasional 
acts of trespass but of general use by the local community for recreation.  
 
…of the inhabitants of any locality… 
 
[112] The applicant does not rely on use by the inhabitants of a locality. 
 
…or of any neighbourhood within a locality… 
 
[113] I am satisfied that the western, eastern and southern estates collectively 
constitute a “neighbourhood”. Although built at different times and in different styles, 
they form a single block of local authority housing in the south eastern suburbs of 
Whitby with clearly defined boundaries. I do not consider that the cohesive nature of 
this neighbourhood has been affected either (a) by the privatisation of some of the 
housing under the “right to buy” legislation or (b) by the 2003 vesting of the 
remaining council houses in Yorkshire Coast Homes. It is true that the 
“neighbourhood” put forward to the public inquiry by the applicant in opening also 
included a small area of private housing in Larpool Lane outside the three estates. I 
have difficulty in regarding this additional area as part of the same cohesive 
neighbourhood as the three estates. However, I do not consider that the objector 
would be prejudiced by restriction of the “neighbourhood” to the three estates. 
 
 
[114] I am satisfied that a significant number of the recreational users of the Field 
were inhabitants of this neighbourhood. 
 
[115] The “locality” relied upon by the applicant at the public inquiry was the SBC 
ward of Streonshalh. The applicant did not produce to the public inquiry any 
satisfactory evidence as to the existence and boundaries of this ward or any 
evidence that it had existed throughout the 20 year period. It was all assertion. I 
consider, in the light of the Leeds case, that a local government ward can be a limb 
(ii) locality. However, I do not regard this deficiency in the evidence as being in itself 
fatal to the application. First. I see no reason why NYCC should not make its own 
inquiries of SBC as to whether the ward of Streonshalh has existed materially 
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unchanged throughout the relevant 20 year period. Second, even if it has not, there 
are obvious alternative localities, i.e. Whitby (the area of the former Whitby UDC) or 
Scarborough (the area of SBC).  
 
[116] I am therefore satisfied that the Field has been used by a significant number 
of the inhabitants of a neighbourhood within a locality. 
 
…have indulged as of right… 
 
[117] I am satisfied that use of the Field for informal recreation by local people was 
not forcible or contentious (vi). Access to the Field was open at all times. No 
objection was taken by SBC to the fact that some local residents used gates from 
their back gardens to access the Field. There were no signs forbidding access to the 
Field. SBC took no other steps to forbid or discourage use of the Field for informal 
recreation by local people. 
 
[118] I am satisfied that use of the Field for informal recreation by local people was 
not secret (clam). Such use was perfectly open and obvious. 
 
[119] Although the Sunday League obtained permission to use the football pitch on 
the Field, there was no evidence that permission was ever expressly sought or 
granted for use by local people for informal recreation. However, SBC relied on three 
matters as giving rise to an implication of permission: 
 

• First, it relied on the fact that SBC cut the grass, supplied goalposts and 
marked out the football pitch on the Field. However, in my view, these were 
simply actions which encouraged and facilitated recreational use of the Field. 
In the light of the Beresford case, they could not give rise to an implication of 
permission. 

 
• Second, it relied on the 1996 Byelaws as giving rise to an implication that 

recreational use of the Field was permissive. However, it appears to me that 
the 1996 Byelaws carry the opposite implication. If it necessary to rely on 
statutory byelaw making powers to regulate recreational use of the Field, it 
suggests that the recreational use of the Field was not permissive but under 
some legal right which required legal power to restrict its exercise. 

• Third, it relied on the signs near the four accesses to the Field exhorting users 
to keep their dogs on leads and to clear up after them. These signs appear to 
giving effect either to the 1996 Byelaws or to the Dogs (Fouling of Land) Act 
1996. I cannot see how the signs amount to an implied grant to local people of 
permission to use the Field for recreation. In my view, they are more 
consistent with the exercise of statutory powers to restrict a legal right to use 
the Field for recreation.  

 
Accordingly, I do not consider that use of the Field by local people for informal 
recreation has been permissive (precario). 
 
[120] Although the evidence is that local people did not interfere with the authorized 
use of the football pitch by the Sunday (and Saturday) League, I do not consider that 
this deprived the recreational use of the Field by local people of its character as user 
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as of right. It appears to me that the situation is precisely on all fours with the 
relationship between the golfers and local people in Redcar. The two recreational 
uses co-existed with the benefit of courtesy and give and take. 
 
[121] In my view, the critical issue in this case is whether recreational user of the 
Field by local people was “by right” or “as of right”. Although the discussion of the 
point was obiter, there is strong guidance from the House of Lords in Beresford that 
user which is under a legal right is not user “as of right”  
 
 Lord Bingham paras 3 & 9 
 Lord Hutton para 11 
 Lord Scott paras 29-30 
 Lord Rodger para 62 
 Lord Walker paras 72, 87 & 88 
 
The comments of Lord Walker at para. 87 are particularly pertinent. He considered 
that it would be difficult to regard recreational users as trespassers acting as of right 
not only where there was a statutory trust under s. 10 of the Open Spaces Act 1906 
but also where land had been appropriated for the purposes of public recreation. 
Under s. 122 of the Local Government Act 1972 (as amended) a local authority can 
appropriate land from one statutory purpose to another. I understand Lord Walker to 
be remarking that if a local authority holds land for a statutory purpose which 
involves public recreational use of the land (albeit without an express statutory trust 
in favour of the public) use of that land for public recreation would not be “as of right”. 
 
[122] At the date of the 1951 Conveyance, the relevant housing legislation was the 
Housing Act 1936. Part V dealt with the provision of housing accommodation for the 
working classes. It appears to me that the site of the western estate must have been 
acquired by Whitby UDC pursuant to s. 73(a) of the 1936 Act which authorized a 
local authority to acquire land as a site for the erection of houses for the working 
classes. Section 72(1)(a) authorized the local authority to provide housing 
accommodation for the working classes by the erection of houses on any land 
acquired by them. Section 80(1) empowered a local authority to provide and 
maintain in connection with any such housing accommodation, and with the consent 
of the Minister, recreation grounds which in the opinion of the Minister would serve a 
beneficial purpose in connection with the requirements of the persons for whom the 
housing accommodation is provided. It appears to me to be a reasonable inference 
that the Field was set out and maintained as a recreation ground pursuant to s. 80 of 
the 1936 Act. Provided that the Field benefited the council tenants (which it clearly 
did), it did not matter that it also benefited other people within the local community: 
HE Green & Sons v The Minister of Health (No. 2) [1948] 1 KB 34. This principle 
would, in my view, justify the council in allowing use of the Field by the Sunday 
League, even if its players were not all council tenants.  Accordingly, it was within the 
power of Whitby UDC under s. 80 to set out and maintain a public recreation ground 
provided that it benefited its tenants. It is true that there is no evidence, one way or 
the other, as to whether the Minister gave his consent. However, I consider that I am 
entitled to apply the usual presumption of regularity. In any event, a local authority 
had power to lay out public open spaces on council estates under s. 79(1)(a) without 
ministerial consent. If there had been no ministerial consent to setting out the Field 
as a recreation ground, it seems to me that the Field would fall to be regarded as a 
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public open space. The 1936 Act contains no definition of “recreation ground” or 
“open space” for the purposes of these sections. 
 
[123] All these provisions in the Housing Act 1936 were subsequently consolidated 
without material amendment (save for the abandonment of the requirement that 
housing should be for “the working classes”) in the Housing Act 1957 Part V ss 92, 
93, 96 & 107 and then in the Housing Act 1985 Part II ss. 9, 12, 13  & 17. 
 
[124] The question that arises is whether local people had a legal right to use a 
recreation ground which was set out under s. 80 of the 1936 Act and (during the 
relevant 20 year period) maintained under s. 12 of the 1985 Act as a recreation 
ground open to the public. The Open Spaces 1906 Act created by s. 10 an express 
statutory trust for public recreation. However, there is authority that where a statute 
empowers a local authority to acquire and lay out land for public recreation, the 
public have a legal right to use it. This point has been explored in relation to Public 
Health Act 1875 s. 164 (which contains no express trust for public recreation) in a 
series of cases: 
 
 A-G v Loughborough Local Board The Times 31st May 1881 

Hall v Beckenham Corporation [1949] 1 KB 716 
 Sheffield Corporation v Tranter [1957] 1 WLR 843 
 Blake v Hendon Corporation [1962] 1 QB 283 
 
The same principle must apply to a recreation ground laid out under statute as an 
area for public recreation on a council estate. Council tenants, who are the primary 
objects for the provision of recreation must have had a legal right to use the land for 
harmless recreation. It would be absurd to think of them as trespassers unless they 
first obtained the permission of the council to use the land for harmless recreation.  
Where the recreation ground, as in the present case, is laid out and maintained as a 
recreation ground open to the public pursuant to statutory powers, it seems to me 
that the public must similarly have a legal right to use the land for harmless 
recreation. Again, it would be absurd to regard them as trespassers. This view is 
supported by the obiter comments of Lord Walker in para. 87 of Beresford. I 
therefore consider that at least until 2003, when SBC ceased to be owner of the 
remaining council houses, recreational use of the Field by local people was by right 
and not as of right. I did not hear any argument on the effect of the 2003 transfer of 
the remaining housing stock to Yorkshire Coast Homes, but it is not necessary for 
present purposes to consider the post 2003 legal situation. 
 
[125] I therefore consider that, at least until 2003, recreational user of the Field by 
local people was not “as of right”. The application fails on this ground. 
 
…in lawful sports and pastimes… 
 
[126] The informal recreation enjoyed by local people on the Field clearly amounts 
to “lawful sports and pastimes” as that expression was construed in Sunningwell. 
 
…on the land… 
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[127] I am satisfied that the whole of the Field (excluding the garages, hard 
standing and changing rooms) has been used for lawful sports and pastimes by local 
people. In particular, although the area to the north of the crossing footpath was less 
well maintained and somewhat overgrown, I am satisfied that that area was also 
used to a material extent for recreational activities. 
 
…for a period of at least 20 years… 
 
[128] I am satisfied that the Field was used for recreation by local people for the 
whole of the relevant 20 year period (1987-2007) and, indeed, for long before 1987. 
 
…and they continue to do so at the time of the application. 
 
[129] I am satisfied that the Field was still in use for recreation by local people as at 
the date of the application to register it as a new green. 
 
Conclusion and recommendation 
 
[130]  The application was not pursued at the public inquiry in relation to the 
garages, hard standing and changing rooms. I conclude that the application (as so 
pursued) fails on one point only. That point is that recreational user of the Field by 
local people during the relevant 20 year period (at least until 2003) was not “as of 
right” because they had a legal right to use the Field as a recreation ground provided 
and maintained by the local authority under s. 12 of the Housing Act 1985 (subject 
only to any restriction imposed by byelaws made under s. 23 of the 1985 Act). 
 
[131] I recommend that the application should be rejected. Under reg. 9(2) of the 
2007 Regulations the CRA must give the applicant written reasons for rejection. I 
recommend that they are stated to be “the reasons set out in the inspector’s report 
dated 28th July 2010”. 
 
Vivian Chapman QC 
28th July 2010  
9, Stone Buildings, 
Lincoln’s Inn, 
London WC2A 3NN  

APPENDIX 3 
 

From:   Vivienne Wright <vlwright@hotmail.co.uk> 
 To:  Simon Evans <simon.evans@northyorks.gov.uk> 
 Date:   08/Aug/10 8:05 pm 
 Subject:   Helredale Playing Field 
 Attachments:  response-inspectors-reportHelredalePlanning Sanity.doc; 
response-inspectors 
 -reportHelredalePlanning Sanity.doc 
 
 
Dear Simon 
 
  
 
Having taken advice on the content of the Inspector's Report I advise you 
that, in the event of the relevant committee refusing the application based 
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on the Inspector's recommendation, we shall file for a Judicial Review, 
with the intention of taking the matter to the Supreme Court of Appeal 
should that be required. 
 
  
 
Our decision is made on the advice given by two experts in such matters, 
and I attach their reports for your information and action.    Please note 
that I shall be abroad from 11th October until 25th October should the 
proposed date of the meeting be changed. 
 
  
 
I look forward to hearing further from you. 
 
  
 
Viv 
             
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

APPENDIX 4 
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